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“DISMISSAL OF ARBITRATION APPLICATIONS DUE TO LACK OF PRIMA FACIE 

ARBITRATION AGREEMENT” 

“SRI SAI KRISHNA CONSTRUCTIONS VS HARVINS CONSTRUCTIONS PLIMITED” 

Hon'ble High Court of Telangana, in the case of Sri Sai Krishna Constructions vs Harvins Constructions 

Plimited
1
, Hon'ble High Court dismissed applications under Section 11(6) seeking appointment of an 

Arbitrator. Hon'ble court ruled that the applicants failed to establish  prima facie existence of an arbitration 

agreement. Dispute arose between a Partnership Firm and a Private Limited Company over civil engineering 

sub-contract agreements related to the Telugu Ganga Project. Despite assertions from the applicant's counsel 

regarding the validity of the arbitration clause, Hon'ble court found that crucial signatures were absent on 

initial pages of the relevant agreements, casting doubt on the existence of a valid arbitration agreement. 

Hon'ble court declined to appoint an arbitrator, emphasizing the need for a clear prima facie case to support 

Arbitration under the law. 
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THE HON’BLE THE CHIEF JUSTICE ALOK ARADHE 

 
ARBITRATION APPLICATION Nos.221 of 2023 and 32 of 2024 

 
COMMON ORDER:  

 
 Ms. D.Neeharika Reddy, learned counsel for the 

applicant. 

 Mr. V.Ravinder Rao, learned Senior Counsel 

representing Ms. Sunita Nawandar, learned counsel for the 

respondent. 

  
2. By means of these applications under Section 11(6) of 

the Arbitration and Conciliation Act, 1996 (hereinafter 

referred to as ‘the Act’), the applicant seeks appointment of 

an arbitrator. 

 
3. Facts giving rise to filing of these applications briefly 

stated are that the applicant is a Partnership Firm 

registered under the provisions of the Partnership Act, 

1932. The applicant is engaged in the business of 

construction works and executes contracts for civil 

engineering works. The respondent is a Private Limited 

company and is engaged in the business of procuring civil 
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engineering works by tendering with Public Works 

Department. The respondent gets the work executed by 

engaging specialists in the field by engaging the sub 

contractor. 

 
4. The case of the applicant is that the respondent has 

engaged the applicant as sub-contractor by executing sub- 

contract agreement for 9 out of 10 works. It is the case of 

the applicant that in respect of Telugu Ganga Project 

awarded by the erstwhile Government of Andhra Pradesh, 

the sub-contract between the parties can be inferred from 

the correspondence and business communication. As per 

the averments made in the applications, sub-contract 

agreements in respect of works in question were executed 

on 3rd of October, 2011 between the parties.  

 
5. Clause 12 of the aforesaid agreements executed 

between the parties contains the arbitration clause. The 

dispute had arisen between the parties. The applicant sent a 

legal notice dated 05.05.2022 by which a sums of 

Rs.27,43,08,423/- and Rs.23,56,78,115/- were demanded. 
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The respondent submitted a reply on 08.05.2022 in which 

claim of the applicant was denied. 

 
6. The applicant thereupon sent a notice dated 

14.06.2022 seeking appointment of an arbitrator. However, 

the respondent did not agree for appointment of arbitrator. 

Hence, these applications. 

 
7. Learned counsel for the applicant submitted that the 

respondent is the signatory to the agreements dated 

03.10.2011 and the issue of validity of the arbitration 

agreement can be examined by the arbitrator under Section 

16 of the Act. It is further submitted that the contention 

that the agreement is forged and fabricated is an 

afterthought by the respondent. It is contended that the 

issue with regard to validity and existence of an arbitration 

agreement be referred for adjudication by the arbitrator.  

 
8. On the other hand, learned Senior Counsel for the 

respondent submitted that this Court proceeding under 

Section 11(6) of the Act is prima facie required to satisfy 

itself with regard to existence of arbitration clause. While 
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inviting the attention of this Court to the admitted 

agreement and the agreements in the instant applications, it 

is pointed out that the agreements in the instant 

applications have been written on the same stamp paper in 

which agreement dated 03.10.2011 which is subject matter 

of Arbitration Application No.217 of 2023 in which 

arbitrator has already been appointed, has been written. It 

is further submitted that first three pages of the agreements 

do not contain the signature of the parties and therefore, in 

the absence of prima facie material to establish the 

existence of an arbitration clause, the reference cannot be 

made to arbitration. 

 
9. I have considered the rival submissions and perused 

the record. 

 
10. Section 7 of the Act defines arbitration agreement to 

mean an agreement by the parties to submit to arbitration 

all or certain disputes which have arisen or which may arise 

between them in respect of a defined legal relationship, 

whether contractual or not. In Vidya Drolia vs. Durga 
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Trading Corporation1 the Supreme Court has held as 

under: 

“21. The term “agreement” is not defined in the 

Arbitration Act, albeit it is defined in Section 10 of the 

Contract Act, 1872 (for short “the Contract Act”),  

[“10. What agreements are contracts.—All 

agreements are contracts if they are made by the free 

consent of parties competent to contract, for a lawful 

consideration and with a lawful object, and are not 

hereby expressly declared to be void. Nothing herein 

contained shall affect any law in force in India, and not 

hereby expressly repealed, by which any contract is 

required to be made in writing or in the presence of 

witnesses, or any law relating to the registration of 

documents.”] as contracts made by free consent of 

parties competent to contract, for a lawful 

consideration and with a lawful object, and are not 

thereby expressly declared to be void. Section 10 of the 

Contract Act also stipulates that aforesaid 

requirements shall not affect any law in force in India 

(and not expressly repealed) by which a contract is 

required to be made in writing, in presence of witnesses 

or any law relating to registration of documents. Thus, 

an arbitration agreement should satisfy the mandate of 

Section 10 of the Contract Act, in addition to satisfying 

other requirements stipulated in Section 7 of the 

Arbitration Act. 

22. Sections 12 to 18 of the Contract Act state when 

a person can be said to be of a sound mind for the 

purpose of contracting and define the expressions 

                                                 
1 (2021) 2 SCC 1 
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“consent”, “free consent”, “coercion”, “undue influence”, 

“fraud” and “misrepresentation”. Sections 19 to 23 

relate to voidability of agreements, the power to set 

aside contracts induced by undue influence, when both 

the parties are under mistake as to a matter of fact, 

effect of a mistake as to the law, effect of a mistake by 

one party as to a matter of fact and what 

considerations and objects are lawful and unlawful. 

Sections 24 to 30 relate to void contracts and Sections 

26 and 27 therein state that agreements in restraint of 

marriage and agreements in restraint of trade, 

respectively are void, albeit Exception (1) to Section 27 

saves agreements for not carrying out the business of 

which goodwill is sold. Section 28 of the Contract Act 

states that agreements in restraint of legal proceedings 

are void, but Exception (1) specifically saves contracts 

by which two or more persons agree that any dispute, 

or one which may arise between them, in respect of any 

subject or class of subjects shall be referred to 

arbitration. 

23. Arbitration agreement must satisfy the objective 

mandates of the law of contract to qualify as an 

agreement. Clauses (g) and (h) of Section 2 of the 

Contract Act state that an agreement not enforceable in 

law is void and an agreement enforceable in law is a 

contract. As a sequitur, it follows that an arbitration 

agreement that is not enforceable in law is void and not 

legally valid. 

24. Sub-section (1) of Section 7 of the Arbitration 

Act ordains that the arbitration agreement should be in 

respect of disputes arising from a defined legal 

relationship, whether contractual or not. The 

expression “legal relationship”, again not defined in the 
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Arbitration Act, means a relationship which gives rise 

to legal obligations and duties and, therefore, confers a 

right. These rights may be contractual or even non-

contractual. [Legal relationship will be normally 

followed by certain immediate or remote consequences 

in the form of action or non-action by the judicial and 

executive agents of the society as distinct from purely 

private affairs or other events which have nothing to do 

with law. Legal relationship exists in every situation 

that is or may be procedurally asserted for a 

declaration or denial of a right or for imposition of a 

sanction or any other purpose within the scope of 

adjudicative action. In actual practice, objection 

regarding defined legal relationship is seldom raised 

and tested.] Non-contractual disputes would require a 

separate or submission arbitration agreement based on 

the cause of action arising in tort, restitution, breach of 

statutory duty or some other non-contractual cause of 

action. [Russell on Arbitration, 24th Edn., Statutory 

Definition, Non-Contractual Claims, Para 2-004.] 

25. Sub-section (2) of Section 7 is of some 

importance as it states that an arbitration clause may 

be in the form of a separate agreement or form a part of 

the underlying or another contract. Sub-section (3) of 

Section 7 of the Arbitration Act states that the 

arbitration agreement shall be in writing, that is, the 

agreement should be evidenced in writing. By sub-

section (4) the term “arbitration agreement in writing” 

would include any agreement by exchange of letters, 

telegrams, electronic mails or communications which 

provide a record of the agreement or exchange of 

statements of claim and defence in which one party 

claims the existence of the agreement and the other 
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party does not deny it. Sub-section (5) of Section 7 

states that reference in a contract to a document 

containing an arbitration clause would constitute a 

valid arbitration agreement if the contract is in writing 

and reference is made to the arbitration clause that 

forms a part of the contract.” 

 
11. The Court while exercising the jurisdiction under 

Section 11(6) of the Act has to conclusively determine about 

the existence and validity of the arbitration agreement as 

the same goes to the root of the matter (see Magic Eye 

Developers (Private) Limited v. Green Edge 

Infrastructure (Private) Limited2.    

12.  Before proceeding further, it is apposite to take note 

of arbitration agreement dated 03.10.2011 in Arbitration 

Application Nos.217 of 2023, which is admittedly executed 

between the parties and the remaining two arbitration 

agreements, namely arbitration agreements, which is 

subject matter of these arbitration applications, namely 

A.A.Nos.221 of 2023 and 34 of 2024, which is in dispute. 

The arbitration agreements produced before this Court in 

the arbitration applications, namely A.A.Nos.217 of 2023, 

221 of 2023 and 34 of 2024 are scanned as under:   
                                                 
2 (2023) 8 SCC 50 
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13. Thus, from perusal of sub-contract agreements, it is 

evident that arbitration agreement dated 03.10.2011 which 

is subject matter of Arbitration Application No.217 of 2023 

has been executed on the stamp paper bearing S.No.7032. It 

contains the signature of the parties on all the pages. 

Surprisingly, the remaining two arbitration agreements 

dated 03.10.2011, which is subject matter of the instant 

cases, have also been executed on the same stamp paper 

bearing S.No.7032. The description of the work in both the 

sub-contracts is identical. The first three pages of the sub- 

contract agreements, in the instant cases, do not bear the 

signatures of the parties. 

14. For the aforementioned reasons, the applicants have 

failed to prove prima facie existence of an arbitration 

agreement. 

15. In the result, the applications fail and are hereby 

dismissed.  No costs. 

 Miscellaneous applications pending, if any, shall stand 

closed.  

______________________________________ 
                                                         ALOK ARADHE, CJ 

19.06.2024 
Pln 
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